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SUMMONS 


SUMMONS IN A CIVIL. ACTION 


CIV. la (J.«|» 
ir«t»«li I). C. Fwa Na.lia K»i . l«-llii 


InitfiJ Stairs Ststrirt CEmtrt 


FOR THE 




■JLL 


DISTRICT O F >.LZL 


xojir. 


Civil action File No. 


■ILGO STIMNES 2T£LL AND ! I2TALS COMPANY 
(DIVISION OP HUGO STI'.'NKS CORPORATION), 


i 

c 




Plaintiff 

v. 


X 


3-.3. ELUS^ OLDENEQRFF, her. erl&lnes 
boilers, etc-.; I’GON OLCIifJDOUF? j ~ 
and ATLANTIC'SNIPPING COMPANY, S.Ac 

s v •! - : : 

*1 i: • 


i! *3 


* |! 


3 

r 


b i : 

I •! 

. | ! O •! 

II s: - 


Defendant 


U > c’ f ) 


SUMMONS 


To the above named Defendant : 

You are hereby summoned and required to serve upon 

todaiMq oi»|>. n mmmca p uiuq* pi » b*)i»oii (;nn u f.aiivj 

HILL RIVKIHS WAR3URT0N MCGOWAN & CAREY 

[*E7T] 


plaintiff’s attorney , whosd address 


• • j vjq a//.o;.u {'• its 1 * 

06 Pulton Street 

New York:--fiex York 100 38 
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Summons 



an answer to the complaint which i3 herewith served upon you, within 2 q days after service of thia 
summons upon ypu,' exclusive of the day of service. If you fail to do so, judgment by default will be 
taken against you for the relief demanded in the complaint 


Date: 






.4GMrr- -M-VI* -V.-TO-.l 



Clerk of Court. 
Deputy Clerk. 


[Seal o.‘ Court] 


NOTE: — This summons' Is’lisiUd pursuant 'to Rule)4 'of the Federal Rules of Civil Procedure. 


v 


* . 
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COMPLAINT 


’xrr.r>, srwwi 


• s*r 1^*1 

» *X*> * i >^L.. • wJ -•; 


nr 




Hugo sti:;:;l*s steel a:jd petals 
co;;?a:.y (division of hugc stin:;es 
CORPORATION), 

Plaintiff, 


- against - 

S.S. EL31 OLOi.JJORFF, her engines, 
boilers, tt tc. ; EGOH OLDlliDORFF 
and ATLANTIC 5HIFPIK0 COLPA1Y, S.A. 


CO: ?PL.M!.T 
Indo:: Ho. 


Defendants. 
.X 


The plaintiff herein, by its 
attorneys. Hill, Pivhins. Warburton, VeTw/an and Carey, 
complaining of the above named vessel and defendants, 
allogen upon information and belief- 

FIRST: This i3 an admiralty or 
maritime claim within the meaning of f.ulc 9 (h) of the 
Pules of Civil Procedure. 


s r:cc?;p : At and during all the 
tines hereinafter !*»ntionod, plaintiff had and r.ow has 
the legal rtatus and principal office and pl*ce of business 
stated in Schedule A hereto annexed and by thii reference 
made a part hereof. 


THIRD 


At and durinc nil t’’o tines 









Complaint 


hereinafter r^iitionV.. defendants had c*r.d r.n- J-aw the 
legal status one! off icon and nlaons of business r.ft/ihod 
in Schedule ? nr.’ '-/err nr/’ now nrr ongncod in business 
.ic common carriers of merchandise by vnt^r for ni.ro, .and 
o*mod, o : v»ratod, managed. chartered tnd controlled the 
above named vessel which row is or will bo within the 
jurisdiction of this Court during the pendency of thin 
action. 


FOUHT!!: On or about the: dato and 
at the port of shipment stated in Schedule A, there was 
dclivored to the vessel and defendants in good order end 
condition the shipment described in Schedule ?», which the 
said vessel and defendants received, accepted and agreed 
to transport for certain consideration to the port of 
destination stated in Schedule A. 

Pircii ; Thereafter, the said vessel 
arrived at the port of destination described in Schedule 
A, where tlva cargo was delivered short and/or otherwise 
damaged. 

SIXTH : By reason of the premises, 
the above named vessel and defendants breached, failed 
and violated their duties and obligations as common 
carriers and were othervi^s at fault. 

"LAT:^TJ!: Plaintiff vos the shipper 
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Complaint 


consignee or owner of the shipment a3 describee! in 
Schedule T\, and brings this action on its own behalf and, 
as agent and trustee, on behalf of and for the interest 
of all parties who nay be or becone interested in the 
said shipment, as their respective interests nay ultimately 
appear, and plaintiff is entitled to maintain this actidfi.' - 

::irw. Plaintiff his duly yv.-r Inrrv'. 
ail duties art 1 , obligations or. its part to he • erforr «i !. 


* !T’ T : p*/ rrr.rrr. .of t!' -. ’■'r.Ti'i'.m . 

plaintiff has sustained damages r.s nearly as same can now 
be estimated, no part of which has been paid, although 
duly demanded, in the amount of . 11 * 5 , 159 .£6. 


W HEREPORC# plaintiff preyn: 

1. That process in due form of 
law according to the practice of thi3 Court my issue 
against defendants. 

2. That if defendants cannot bo 
found within this District# that all of their property 
within this. District, as shall be described in tho affidavit 
attached hereto, be attached in the sum. set forth in this 
complaint# with interest and costs. 


3. That a decree nay be entered in 
favor of plaintiff against defendants for the amount of 
plaintiff’3 damages, together with interest and costs. 
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Complaint 


4. That process in due fom of law 
according to the practice of this Court ray innue against 
the aforesaid natted vessel. 


5. Plaintiff further 
ruc'i other, further and liffnrr.r.t relief i-~ 
;-,-y :;cen just and proper in the prer.iros. 


prays for 
to this Court 


(Verified) 


cm ••.v.nniir.w 

:\ccca:x: s c,"pi.y 
JA tcmeya for Plaintiff 



✓ 
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Complaint 


3 C .4 E D G L 2 



?laintiff ? 3 legal status and principal office and 
place of business: 


huoo stin-jes steel a::d metals company, (division of 

iibGO STI.i.IES CORPORATION) , was and now Is a corporation 
and/or other business entity duly organized and 
existing under and by virtue of the laws of one of 
the states cf the United States with an office and 
place of business at 750 Third Avenue, .‘lev/ York, 

New York. 


Defendants' legal status and principal office and 
place of business: 

EGCtf OIDENDOiU’ 1 ? was and now is a corporation, 
partnership, and/or other busine 33 entity duly 
organized and existing under ar.d by virtue of the laws 
of the Federal Republic of West Gerrrany with an 
office and place of business at Funfhau 3 on 1 
Lubeck, Germany. 

ATLANTIC SHIPPING COMPANY, S.A. wan and now is a 
corporation duly organized ar.d existing under and by 
virtue of the la\;3 of the Republic of Par.ana with 
an office and place of business c/o Shipping Agencies, 
Inc. 52 Broadway, New York, Mew York. 


DATE OP SHIIKENT: 

PORT OF SHIPMENT: 

PORT OF DISCHARGE: 
SHIPPER: 

CONSIGNEE: 

NOTIFY: 

DESCRIPTION OF SHIPMENT: 

NATURE OF LOS- OR. DAMAGE: 
AMOUNT: 


On or about Dccenber 15, 1970 

Antwerp 

Savannah 

Agence Maritime Transoceanique 

Order « 

Stinnes Steel and Metals Co. 

54 coll3 -alvanlzod 3teel, as 
r:orc particularly described in 
N/L 50 dated Cecenber 15, 1970 

Mater dar.ago 
>‘45,159.86 




A 9 

MARSHALL'S RETURN , JANUARY 7, 1972 


830^6 


/s 


RECEIVt. f MAIL JAM 141972- * 


U.S. MARSHALS SERVICE 

INSTRUCTION ANO RROCISS RICORD 


PLAtNTWP 

HUGO ST INN EC STlXf. ATH) METALS CC4TANY 

COURT NUMBER 

•'i civ 'v-r- 

OEPENDANT 

ATL AHTIC SHIPPING COMPANY, S.A. 

TYPEOEftRO^ ^ 

H 

NAME or INDIVIDUAL company, corporation. etc., to serve OR description or PROPERTY TO SEIZE OR comw 

ATLANTIC SHIPPING COMPANY, S.A. 

U 

AOORESS (Imp or Am Aperenonr Ma, CW,. Meat md Vt Co*) 

c/o KERSTEN SHIPPING AGNFCY INC. 

52 Broadway, New Y 0 rk, Nr*' York 

1- 

SEND NOTICE OP SERVICE CORY TO NAME ANO ADORESS BELOW: _| mM * m .Y.** T-T* ^ 1 J® | , , 


CHECK W UVUCUU 


Hill, Riwkina, Warb’irton, McGowan h i,—. o- «k>t u.«.Attorn- 

Carey |l_I £*22“*“ c "*^ 


96 Fulton Street 
Hew York, Hew YOrk 


IWOWMTWMaNOWMDTOMIVT 
I ANT WeaAl INSTRUCTIONS OR on at 
I INFORMATION WWB TO I 
| WRIT DRSCR— ABOVE 


NAME ANO STATURE OT ATTORNEY OR OT>Ww.OINATOR j " “ J 

/X *—•, « J. ■< " V . • 

- ^ ■ * _UtMUtl #»U V - nw S 


TELEPHONE NUMSRft 

*-Li I ’7 4 < 7 / 


OATS 

V ,S 




SRAa MLOW ROW U W Of U.S. MARSH At ONtV - DO NOT WRITS MlO W THIS USB_ 

LOCATION OP WMP CE OP OMT TO SERVE 


DEPOSIT /COOE I WST OP 


OISTRICT 

TO SERV 




ORIZEO USMS DEPUTY OR CLERK 

/i 

" 5X75 7 - ? 

// / •? 

^ 

r-r I l-Nby «rttfT.«d ^ *.• I h-v. penpnJIy^ h^ lcRA. 

j y\ REMARKS, the Wt described on U>e inaiviausi, company, mpurauun, — 

compsny. corporation?Me.. st the sddre* Inserted held*. 


I—| 1 hereby certify end return that. alter diligent Invotigation, I an unable to locate the Individual, company, corporation, ate, 

1 1 named ahove within this ludtdal District. 



ADORESS (CowploW only tf Jkftrm We* shown •boot) (/ 

1 j rji ""* 11 

DATEXS) OP ENDEAVOR (l/s» Anwerfa tf nmmaiy) 

Bras! 

TIME SIGNATURE OF U. S MARSHAL OR DEPUTY 

!y // s ,*■ ’'s**' 9 u 


bltial Deposit: . xj.*..7rf. 

Oost for Serrioe: ...o./...^ 
Balance Due: .. 




. 

j\3k?. . 


Fleaae make remittance payable 
to U. S. Marshal, SDNY, U. 8 . 
jwttjw, Foley 84 ., Hew Yerlfc 


J) 





















































MARSHALL'S RETURN, MAY 11, 1973 


kuSVED BY MAIL MAYlyw/:? 


.U.I. MARSHALS SERVICI 
lir k iT>«.ef toll ani mociii tacoi 





TALS COMPANY (DIVISION OF 




rmorwRir 

S/C 


MAMS or INDIVIDUAL. COMPANY. CORPORATION. BTC.. TO BBRVB ON DNOCNIPTION OP PROPERTY TO BBIZB ON CONDEMN 

mm OLDEHDORFF 


89 Broadway, Now York, New York 10006 


MEND NOTICE OF SERVICE COPY TO NAME AND ADDRESS BELOW 


83 O 86 -MFM/R; 


HILL, RTVXZRS, VARBURTOIf, McOOWAN A CAREY ! Q 
96 Fulton street prr »*—• — 

Hew York, Hew York IOO38 ijSS^eMseiS 


l !np! i 


n CM m w Be 0. S ANme at Wnn mi 
NpIMSS A Nub II BnmIENB.1. 


INETRUCTIONAt 


WANsvoneusr 

•OE OlfSB 
TO MBVW A S W 



/ 


AD Ptoosmm Accounted Ter 

MWsI Deposit: ...... 

Dost for Service 11 11 ysji 1» 
Bshace Due: . 


•••••eeeees#«ev 


Vlesee mn!:e remittance pajaSls 
Is V. S. Mcrshal, BDNY, U. A 
OMrthess#, Foley Sq., Hew Tori* 


» fm i » i 
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MOTION FOR CHANGE OF VENUE 


tUNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

_ X 

' ■ : 

HUSO STUDIES STEEL AND PETALS COMPANY MOTION FOR 

(DIVISION OF HUGO STlIiNES CORPORATION), : CHANGE OF VENUE 

Plaintiff : 

71 Civ. 5 C 92 

- against - : 

S.S. ELBE OLDENDORFF, her engines, : 

boilers, etc.; EGON OLDENDORFF, and 
ATLANTIC SHIPPING COMPANY, S.A., : 

Defendants : 

_X 

.Plaintiff r.oves the court to transfer this action 
to the Southern District of Georcia, Savannah Division pur¬ 
suant to the provisions of Section 1404, Title J?G(a), United 
States Code for the convenience of parties and witnesses, in 
the interest of Justice, in that, as more clearly appears 
in the affidavit of Robert J. Rynilcer annexed hereto as 
Exhibit A, 

(a) This is an action against the S.S. EIBE OLDFN- 
DORFF in ren and EGON OLDENDORFF and ATLANTIC CHIPPING COM¬ 
PANY, S.A., in personnn , for damage to cargo carried aboard 
the S.S. EIBE OLDENDORFF. The shipment moved from Antwerp 
to Savannah, Georgia and was discharged from the vessel in 
Savannon. Plaintiff has been unable to secure service of 
process over either defendant in poi-sog, \ since plaintiff 
has been unable to locate an office or place of business 
within this district. Service on Atlantic was Tunic under 








Motion for Change of Venue 


protest on an alleged agent but returned since tnc agency 
hod terminated. 

Nor has plaintiff been able to secure service on thf* 
vessel in ren because, to the best of plaintiff's knowledge, 
the vessel has not called within this district since the 
institution of this action. 

Plaintiff will be able to secure service of process 
on both defendants pursuant to the long-arB f or substituted 
service statutes of the State of Georgia since that was the 
place of discharge. In fact, personrl service is probably 
possible as to both defendants since both presumably had 
agents within that district to deal with the discharging and 
delivery of cargo in Savannah. 

(b) This action vrould be barred by the one year 
statute of limitation provision in the Carriage of Goods by 
Sea Act, 46 U. S. C. A. 1300 et.seq. were it necessary to 
commence a new action there. 

(c) The cargo surveyors and inspectors who dealt 
with this matter are located in Savannah since that was the 
discharge port. 

WHEREFORE, plaintiff respectfully prays 
that this court order that this action be transferred to the 
Southern District of Georgia, Savannah Division. 


Dated; New Yirk, New York 
June 27th, 1973 . 


IIILL, RIVKIITS, McGONAIJ L CAREY 
Attorneys for Plaintiff 
Office and P, 0, Address 
96 Fulton Street 
New York, New York IOO 38 
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AFFIDAVIT OF ROBERT J. RYNIKER IN SUPPORT OF MOTION 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HUGO STINNES STEEL AND METAL COMPANY 
(DIVISION OF HUGO STINNES CORPORATION), 

Plaintiff 
- against - 

S.S. El BE OLDENDOEFF, her engines, 
boilers, etc,; EGON OLDEUDORFF, and 
ATLANTIC SHIPPING COMPANY, S.A., 

Defendants 


STATE OF NEW YORK 
COUNTY OF NEW YORK 


88.X 


-X 

t 


71 Civ. 5692 


: AFFIDAVIT IN 
SUPPORT OF 
: MOTION FOR 
CHANGE OF VENUE 


t 

-X 


ROBERT J. RYNIKER, being duly sworn deposes and 


says: 

I am an attorney at law associated with the firn 
of HILL, RIVKINS, McGOWAN & CAREY, attorneys for plaintiff 
herein, and make this affidavit in support of plaintiff's 
motion for change of venue from the Southern District of 
New York to the Southern District of Georgia, Sevannah Div¬ 
ision. 

This is an action against the S.S. EIBE OLDEITDOEFF 
in rem and EGON OIDENDORFF and ATLANTIC SHIPPING COHPANY,S.A, 
In personam , for damage to a cargo of steel coils carried 
aboard the S.S. EIBE OLDEUDORFF. The shipment moved from 
Antwerp to Savannah, Georgia and wa3 discharged from the 
vessel in Savannah. Plaintiff has been unable to secure 
service of process over either defendant in personam since 
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Affidavit of Robert J. Ryniker in Support of Motion 


plaintiff has been unable to locate an office or place of 
business within this district. Service of process on Atlantic 
was made under protest on an alleged acent but returned sinc<i 
the agency had terminated. 

Plaintiff has also been unable to secure service 
on the vessel in r era because, to the best of plaintiff*a 
knowledge, the vessel has not called within this district 
since the institution of this action. 

Service of process on both defendants will be poss¬ 
ible pursuant to the ”long-am” or substituted service 
statutes of the State of Georgia since that was the place 
of discharge and personal service may be possible since pre¬ 
sumably defendants had agents within that district to deal 
with the discharging and delivery of cargo in Savannah. 

This action would be barred by the one-year statute 
of limitation provision in the Carriage of Goods by Sea Act, 

46 U.S.C.A, 1300 et. seq. were it necessary to corxicnce a new 
action there. 

The cargo wa3 surveyed in Savannah sinco that wa 3 
the discharge port and these surveyors are presently in 
Savannah. 

Robert J. Ryniker 

Sworn to before me 

this day of June, 1973. 

Notary Public 




1 
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OPINION OF METZNER, D.J. ON MOTION FOR CHANGE OF VENUE 


UNIT'D STATES DISTRICT COURT 

souiiir.ru dzst.'sc? o? new york 

---------x 

HUGO STI1TLTES STEEL AND KETALS COMPANY 
(DIVISION CP HUGO STHiUES CORPORATION) , 

Plaintiff* 

-against* 

S.S. ELBE 0LD5ND0RFF, her engines# 
boilers, etc.» EC01I OLDEKDOIT?# and 
ATLANTIC SHIPPING COMPANY# S.A.# 

Defendants. 

------ -- -------------x 


71 Civ. 5692 



« . 




APPEARANCES 

Hill, Rivkins, McGowan & Carey 
Attorneys for Plaintiff 
96 Fulton Street 
New York, N. Y. 10038 


to 



D. J.l 

Plaintiff moves pursuant to 28 U.S.C. § 1404(a) 


to transfer this action to the Southern District of 


Georgia, Savannah Division. 

Section 1404(a) provides that a civil action 
may be transferred "for the convenience of parties and 











7 


U 
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Opinion of Metzner , D.J. on Motion for Change of Venue 

witnesses, in the interest of justice, ..." 

% 

The complaint in this action was filed on 
December 29, 1971, shortly before the running of the 
one-year statute of limitations under COOSA (46 U.S.C.S 
1303(6) (1970)). Although nearly two years have gone 
by, no one has been served in this action. The obvious 
object of the motion is to keep the action alive under 
the original date of filing. 

The affidavit submitted in support of the 
motion states that service of process on the defendants 
will be possible under the long arm statutes of Georgia, 
since that was the place of discharge of the cargo. 
Furthermore, personal service might be possible since, 

i 

• 

presumably, agents were present in that district to deal 

I 

with the discharge. The affidavit gdes on to state 

that the cargo surveyors and insoectors who dealt 

1 % 

I 

vitp this matter are located in Savannah, Georgia. 

In any event, a new action cannot be instituted 

i 

in Georgia at this time because the statute of limitations 
has long since run. 

Normally, Section 1404(a) is availed of by 
defendants by way of a motion in which the plaintiff's 
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Opinion of Metzner , D.J. on Motion for Change of Venue 


choice of forum la given great weight. We have no 
defendant* here since none have been served. 

It appears to me that Section 1404(a) was 
not intended to be used to bail out a plaintiff in 
circumstances such no are present hero, The "interest 
of justice" is not served in subjecting parties to the 
defense of a stale claim. The whole purpose of the 
otatute of 1 limitations would be negatived if this 
motion wero granted. The holding in Goldlaw r , Inc. 
v. Holnzm. 369 U.S. 463 (1962), is not applicable here. 
In that case service, albeit ineffective, mas made on 

the defendants prior to the running of the statute of 

I 

limitations. The statute ran during the prolonged 
proceedings, in which the defendants vera engaged, to 
avoici suit. 


Dateqi 


'ihe motion is denied 

So ordered. 

New York, N. Y. 
September 19, 1973 
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AFFIDAVIT OF CASPAR F. EWIG IN SUPPORT OF PLAINTIFF'S 
MOTION UNDER RULE 60(b) 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT CF NEW YORK 

-X 

HUGO STINNES STEEL AND METALS COMPANY 
(DIVISION OF HUGO STINNES CORPORATION), 

Plaintiff, AFFIDAVIT 

- against - Index No. 71 Civ. 5692 

S.S. ELBE OLDENDORFF, her engines, 
boilers, etc.; EGON OLDENDORFF, 
and ATLANTIC SHIPPING COMPANY, S.A., 

Defendants. 


STATE OF NEW YORK ) 

: ss.: 

COUNTY OF NEW YORK) 

CASPAR F. EWIG, being duly sworn, deposes and says: 

I am an attorney and a member of WALKER & EWIG. Until 
March 31, 1972, I was an associate of HILL, RIVKINS, WARBURTOK, 
MCGOWAN & CAREY (now HILL, RIVKINS, CAREY, LOESBERG & O’BRIEN) 
attorneys for plaintiff. 

I make this affidavit in support of plaintiff's motion 
for an order pursuant to Rule 60(b) of the Federal Rules of 
Civil Procedure, relieving plaintiff from a final judgment and 
order of dismissal entered on March 26, 1974 pursuant to General 
Rule 23 of the General Rules for the S- uthern District of New 


York. 






Affidavit of Caspar F. Ewig in Support of Plaintiff's 
Motion Under Rule 60(b) 

Your deponent, acting of counsel to plaintiff's 
attorneys, attended a Special Review Calendar hearing on March 25, 
1974 before this Court since your deponent was familiar with the 
handling or this case from its inception until ins departure 
from the law firm representing plaintiff. 

At the March 25th hearing, your deponent requested that 
the Court continue the case, reconsider its denial of plaintiffs 
motion to transfer the action to Savannah or, in the alternative, 
enter a default judgment against Atlantic Shipping Company, S.A. 
(hereinafter referred to as "Atlantic” and "charterer's") . The 
Court denied all the applications, and dismissed the complaint 
for lack of prosecution. The dismissal order makes no reference 
to plaintiffs application for a default judgment against the 
defendant Atlantic. A copy of the order annexed hereto as 
Exhibit A. 

It is respectfully submitted that a history of this 
litigation docs not warrant a dismissal for lack of prosecution 
and that such dismissal was entered due to inadvertence and 
excusable neglect and should be vacated. 

The summons and complaint herein were filed on 

December 29, 1971 against the vessel, Egon Oldendorff (herein- 

\ 

after referred to as "Oldendorff" and "owners") and against 
Atlantic Shipping Company, S.A. as charterer. Service of process 
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on Atlantic was delivered to the U.S. Marshal on the same date, 
but due to an improper designation of Atlantic's agent, process 
was returned unserved on January 4, 1972. On January 6, 1572 
a corrected instruction sheet with the proper addressee 
was delivered to the Marshal and service was completed against 
Atlantic on January 7, 1972. Service was accepted over protest 
by Kersten Shipping Agency Inc.,although your deponent had 
served Atlantic Shipping through Kersten previously as well as 
subsequently. In fact, on or about April 20, 1972 your deponent 
caused the Marshal to serve Atlantic through its agent Kersten 
in a case bearing Index No. 72 Civ. 1647-H.R.T. (closed) and 
Atlantic Shipping duly filed an answer therein. Additionally, 
Kersten Shipping Agency Inc. is listed as defendant Atlantic's 
general agent in New York on the reverse side of the bill of 
lading herein involved (see Exhibit B annexed hereto). 

On January 4, 1972, a copy of the summons and complaint 
was mailed to defendant Oldendorff and receipt thereof was duly 
acknowledged in Older.dorf f' s letter of January 19, 1972 (see 
Exhibits C and D annexed hereto). In this correspondence 
your deponent requested Oldendorff to appear voluntarily so as to 
avoid the necessities of attachment either in rem or pursuant to 
Rule B-2 of the Supplemental Rules of the Federal Rules of Civil 
Procedure. Defendant's response was to threaten the attachment 
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of plaintiff's assets in Germany in the event the jurisdictional 
attachment was used. 

Again your deponent wrote both owners and charterers 
on March 15 and 16 respectively requesting an appearance ar.d 
advising charterers of our intention to apply lor a default in 
the event no response was forthcoming. (Sec Exhibits E and F 
annexed hereto). 

Charterer's agent responded on March 22 reiterating its 
protest but forwarded a copy of the summons and complaint tc 
charterer's agent in Houston (see Exhibit G annexed hereto). 

Owners responded by letter of March 27, 1972 advising that the 
gentleman handling the case was presently out of the office and 
would respond upon his return, but he failed to do so. 

Upon deponent's departure from Hill, Rivkins, the file 
was transferred to a partner for further handling and, it was 
reassigned to an associate, Mr. Ryniker. Through a clerical 
error the case appeared on neither attorneys’ diary. (See 
Ryniker affidavit filed herewith). Consequently, the case 
remained inactive from April 1, 1972 until May of 1973 when 
plaintiff's attorneys became aware of this situation through an 
inquiry by the client. 

After the inquiry the Marshal was instructed to re-serve 
Atlantic Shipping, c/o Kersten and a telex was sent to owners. 
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Additionally, plaintiff made a motion to transfer the action 
pursuant to 28 USC 1404 to the Southern District of Georgia on 
June 29, 1973. Since motions to transfer cases in a similar 
posture had been made and granted previously, the affidavit by 
Mr. Ryniker in support of that motion did not detail all of the 

t 

prior correspondence and activity preceding the motion and, 
consequently, this Court denied the motion on the grounds that 
the claim was "stale'*. 

Immediately after the decision had been entered on 
September 19, 1973, Mr. Ryniker spoke with an attorney in 
the firm of Lee and Clark, Savannah, Georgia wi.o advised that it 
might oe possible to continue the* action ir. Savannah despite the 
denial of the motion to transfer. 

An action commenced against all defendants in the State 
Court of Chatham County, Georgia which was subsequently removed 
to the federal court upon a petition of Atlantic. Despite 
proper service, Egon Oldendorff did not appear in the action 
(see Exhibit H annexed hereto). 

The United States District Court for the Southern 
District of Georgia initially granted a motion by defendant 
Atlantic to dismiss the action on January 10. 1974 (see Exhibit I 
annexed hereto) but subsequently amended its order to allow 
further argument on the question of whether the filing of a 
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summons and complaint in the Southern District of Hew York would 
serve to toll the limitations in the Georgia action. (See 
Exhibit J annexed hereto). 

While plaintiff was engaged in these proceedings in 
Georgia, a notice setting the matter for a special calendar call 
conference in New York was received on January 11, 1974. At 
that conference plaintiff requested an additional sixty days 
to attempt a further resolution of the litigation. 

Shortly after this conference, Mr. Ryniker contacted 
your deponent to advise of these developments and your deponent 
immediately suggested dispatching a telex to Atlantic advising 
that a default judgment would be entered against them in light 
of thea.r failure to respond. In answer to this telex, ar.d for 
the first time in this litigation, uctn your deponent and 
Mr. Ryniker were contacted by Mr. Leroy Corsa of Haight, Gardner, 
Poor & Havens, as attorneys representing Atlantic. Furthermore, 
owners were served pursuant to FRCP, Rule 4(i) and again 
refused to appear as can be seen from Exhibit K. 

Thereafter extended discussions ensued between 
Mr. Corsa and your deponent and in furtherance of settlement 
all proceedings, survey reports in support of plaintiff's claim 
were forwarded to Mr. Corsa of Haight, Gardner. 


It was agreed between your deponent and Mr. Corsa that 
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he would attend the March 25th conference so as to place this 
new development before the Court. It was further agreed that 
plaintiff would not undertake any application for a default 
judgment against charterers pending the Court's determination of 
whether it would continue the case in the Southern District of 
New York an reconsider (in light of charterer's agreement) its 
denial of an order to transfer the litigation to the Southern 
District of Georgia. 

Unfortunately, none of these alternatives could be 
explored at the hearing on March 25th since this Court would only 
consider the alternatives of "settle or dismiss”. Thereupon, 
your deponent made an cral application to enter a default against 
Atlantic Shipping but was again told to "settle or dismiss" and 
the application for a default was denied. 

Prior to this hearing, Chief Judge Lawrence of the 
Southern District of Georgia had dismissed plaintiff's complaint 
as being time barred on the grounds that the denial of transfer 
pursuant to 28 U.S.C.A. 1404 precluded plaintiff from contending 
that the statute of limitations had been tolled by the filing of 
the New York action. Needless to say, plaintiff was unable 
to induce the charterer to voluntarily settle at that point. 

Rather than being dilatory, plaintiff herein actively 
pursued this litigation after the initial clerical error had Lean 
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discovered. -After the denial of the motion to transfer plaintiff 
continued to actively pursue its claim by proceeding in the 
Southern District of Georgia. 

Both the owners and the charterers knew of the pendency 
of the action from the outset and relied on silence as a defense. 
Since their very silence was a cause for the delay, and denial 
transfer, plaintiff ought not now be dismissed by reason of 
a clerical error which caused no prejudice to the defendants. 

It is respectfully submitted that the alternative of 
"settle or dismiss" was non-existent where, as here, the 
defendants could rely on a dismissal in both jurisdictions without 
having to go to trial on the merits. Where a defendant can be 
guaranteed a dismissal, what is to induce him to settle? 

Plaintiff did all it could under the circumstances to 
comply with this Court's directive of Jrnuary 24, 1974 and 
plaintiff's cause should not have been dismissed for lack of 
prosecution. 

WHEREFORE, your deponent requests that its motion to 
vacate the final judgment of March 26, 1974 be in all respects 
granted. 

Sworn to before me this 


day of April, 1974. 


CASPAR F. EWIG 
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UNITS!) STATES DISTRICT COURT 
SOUTHERN DISTRICT UK UK-./ YORK 
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Special Review Calendar Mfl <? • /iS l t r )') K j , under General Rule 23 
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that the above entitled cause be dismissed for lack of prosecution, 
under said Rule, without prejudi.ee and without costs. 
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EXHIBIT B—REVERSE SIDE OF BILL OF LADING ANNEXED 
TO AFFIDAVIT OF CASPAR F. EWIG 


AN1WERRJN : 
HAMBURG 
CAEN (Fr.meal • 
MONTREAL PG. 
CLEVELAND, On.r, 
TOLEDO, Ohio 
OETROIT. M.dh. 
CHICAGO IK 
HEW HAVEN IConn ) : 
NC'.VARK (N.J.) . 
PHILAD6L f,fc,, A (PA) : 
CAM7EN (NJ) 
WILMINGTON lOEL) : 
BALTIMOPE I M01 1 
NORFOLa <VA1 : 
WILMIf.3TC!l (NO) : 
CHARLESTON (SC) : 
SAVANNAH (GA) : 
JACKSONVILLE (FLA) : 
MIAMI (rim 
Pol Evargl idea (Fla) : 
TAMPA (FLA) : 

MOBILE I ALA) : 

NEW ORLEANS |LA.) : 
HOUSTON (TE<! r 


AOENCE MARITIMf TPANSOCEAN'OUE N.V.. 33. Brouwa-avllel 


REINHOLO BANOE ! 10. Kk 
SOOENA. B.P. 3 / U CI 
MARCH SHIPPirf 4 . 

NOPCSHIP AGS A I a: 

NOROSHIP AOENC Inn 

NCRDSHIP AGENCIES Inc 


• Hamburg it 


B-2000 Antv/ar, - an 


i>3 Siraei Wet* Monraal 13* P.0 - Canada/^ 
3. William ion Suild.ng. Clareiand, Ohio 441 ij 


Me.. 403. Will am ion Suiid ng. Clareiand, Ohio 441 
Inn., Board o( Trad* Building. Toledo. On>o 42604 
Inc 1514. Book BuilJIrg. Oatroil. Mich 46323 


NOROSHIP AGENCIES. Me. One Emt Wicker Dnva Chicago. III. 60501 

NEW HAVEN TERMINAL. INC.. P.O Boa 1614 • Nee Havan, Conn. C3309 

KERB TEN SHIPPING AGENCY. Inc.. S3. Broadwiy. New York. NY. 10C04 

J.A. MCCARTHY, Inc., TOO. Lelayelle Building, Filin 3 Chaatnut Sireatj. Pn.iide'sh.e, °A 19’CS 

J.A. MCCARTHY. Ine.. 700. Laiaye'la Puildins. Filth t Chna'.nu! Slraeta. Philadelphia. PA 191 5 

J.A. MCCARTHY. Inc. 703. lafavetta Building, Film » Chax'nul Sneed. Ph.lade’ph 1 PA i»K» 

LAVINO SHIPPING COMPANY. 32. South Street, BVInora. MO 21JC3 > 

T PARKER HOST, tno Rc c Bj ldirg. Norto’k 7A 33510 
WILMINGTON SHIPPING CO'.'“ANV. PO Sox 13:? Wilmington. NC 35401 
CAROLINA SHIPPING COMPANY. P.O. Box 674. Charieaton S C. 23403 
STRACHAN SHIPPING COMPANY. P.O Box 3667. Savannah. GA 31402 
8TRACHAN SHIPPING COMPANY, P.O. Box 4010. iackaonvlll*. Fla. 33301 
STRACHAN SHIPPING COMPANY P.O Boa 2558. Miami, Fla.. 33101 
GULFSTREAM SHIPPING CORP.. P.O Box 13043. Fori Laudordala. Fla. 33316 
EAST-GULF SHIPPING CORP., P.O Box 2213 Tampa. Fla , 33601 
EAST WEST SH1PPINO AGENCES. Ins.. P.O Sox 2164. MoPHo. Ala., 36*01 
STRACHAN SHIPPING COMPANY. American Bank Su.Wing. Nate Orleant La.. 70130 
STATES SHIPPING AGENCY. Inc 912 World Trad* Building, Houilbn. Tax. 77C02 


TRANSOCEANIC 
BA.-iGEBROKER 
SOOENA 
MAPJHIP 
NCRDS-ii* ■ 
NOROSHIP 
N0R9S-.1P 
NOROSHIP 
■ HA'/CNTERM 
ALLTRn'FC 
MCCARTHY 
MCCARTHY 
MCCAO'rlv 
LAVSHIP 
7.0 ST 

WILSHIPCO 

CAROLINE 

STRACHAN 

STnACHAN 

STRACHAN 

QULFSTeV 

EASTGULF 

EASYOCEAN 

3TRACHAM 

iTATESH'P ' 
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EXHIBIT C--LETTER DATED JANUARY 4, 1972 ANNEXED TO 
AFFIDAVIT OF CASPAR F. EWIG 


Janui? I, 1978 


Nui. Ism Oldendorff 

Pungheuoea 1 
Lnbeahfc gemany 

mi sa izn oumDonrf 

B/L 50 Antwarp/Savannah 
OurfUoi BoSS_ 

quUmmi 

Ve ttftr to tho captioned utter and to jour lot tor of 
Vevariber 8 addressed to Hum. Carl p. Me Xno» Vo eonnot 
agree with tho oteteaoats node la that lottor and, osnoefuently, 
hovo plaoedjthls aottor into suit. Fran tho onoloood *opy of 
tho loaaoai: and conplalnt yoo will noto that wo have caned tho 
' vessel. hor ooaoro and Atlantic Shipping * say a n y I.A. Service 
hoo hooa offoctod againot Atlantia and wo expeat to have thoir 

Vo extend this opportonity to yoo to voluntarily oppoar 
and ana war jthe eoaplaint in tho Southern District of V0» Tort* 

VO shell ant toko any action until tho and of thio aoath oo aa 
to giro you aa opportunity to appoint attorneys to represent 
yon* If we de not hoar f row you prior to that tine, wo shall 
hare no alternative hut to obtain Jurisdiction through tho legal 
procedures of atta clm ant. 

Tory truly yours, 

BILL, kimss, VASBURTOS, MeOOVAV A CAKBT 


Caspar F. Swig 


CPIlOL 










EXHIBIT D—LETTER DATED JANUARY 19, 1972 ANNEXED 
TO AFFIDAVIT OF CASPAR F. EWIG 


rr\ EGON OLDENDORFF 

1 ^ SHIPOWNER ANC SHIPBROKER 


(«an OIMndorff. 1400 LOMU 1. Oootbo« N1J_ 

Messrs. 

Hill, Rivkins, Warburton, McGowan 
t Carey 

Attn. Mr. Caspar F. Ewig 

96 Fulton Street 
At William 

New York. N.Y. loo38 /USA 


M/S Oldee^Klf* 

M/S .f*no OlrteedortT 
M -S .•efnbo'4 0\d*n4ofil 
M/S .Hflimtn 
Ml .Tub Oidepdo'tr 
M S .*<sn» 0«dp«dc'H 
M S .Gerdt Otr*rr,dO *»* 

M S ,H»»oO O'drndorir 
M S .fi.inb iKO'der.doHI* 

M 'S Cu.Vndorlf 

M S .M-ir o 0’d' ed'.'»t # 

M'S .OortkE Oldt-dorll* 

M S .Cr-be O ^r-ioftr 
ChorieiiR'i Anenl tor- 
M S # 0 *<'rirft O d#"d ortt* 

M/S .*"■ . no O'derdoHr 
M S G'Ci ndorll* 

M S .Hefiiir»<7 O'd^dorir 
M S .Chru’o'fer OidendorfC 
M S ,8'*tt O'der.dorfl* 

M S .Melon O'-teRdoMr 
M/S .JohORRO O dendoHf 
M S .Mc?da' r 3 GVeedorff 
M/S .lOowS Oldendorfl* 

M 1» .Co'brano GM«r*dorff 
MS.fhi O'de-doMI* 

M/S .HinneA OldsAdorff* 

M S ,OtM»**o«e OUsndorfT 
M S .Horn OldendoMf 
M <S .free Oldendorff* 

M/S Job«t Otde«Morff* 
Newbwildw« 9 it 

2 Bwlbcerner W 

3 MolO'ib'w* Ndi i 


obt 4? 000 T d.w. 
obi. *7 OuO T d* 
etot 54 1» T d w. 
obi. Si ICO Tdw. 
obt 39 130 T d w. 
obt 30 100 T d w 
obt i4r:Tdw. 
obt 14 300 T d w. 
eb« IS 37) T d w. 

Obt Ijy^Tdw 
Obt ISrOTd w. 
obi ISOOOTdw 

«bi. y do i.d w. 

Obt 31 700Tdw. 
obt. 37 713 Tdw 
cbt 37 500 Tdw. 
obt 34 100 Tdw. 
obt 33 900 Tdw. 
obt. 14 400 T d.w. 
obt 16 403 T d w. 
obt 14 2*0 T d w. 
obt IS W0 T d w. 
obt. IS 300 T d w. 
cbt. 13 400 T d w. 
obi 11 700 Td w. 
obi 11 200 Tdw. 
obi. 4 400 Td w. 
obi. 4 400 T.d.w. 
obi. 4 400 T d w. 
obt. 4 400 T d w. 

bob! 73001 Tdw. 

ibl. 15/14 000 Tdw. 


Dear Mr. Ewig, 


mooldbecki. 19th Jan.,1972 

RHCEIVf^rP""’ He/Ra 

MV "Eibe Oldendorff" - B/L 5o 4-LA 

Antwerp/Savannah , 

Your File: 83o86 _** 195 

Dear Mr. Ewig, ** Ch ®WAii a OAMtY ' 

I still have to acknowledge receipt of your letter dated 
January 4th with enclosed complaint you have raised against 
the vessel, my firm as well as her f o rmer timecharterers, 

Atlantic Shipping Company. I furthermore noted that service 
has been effected against Atlantic and that you ask me to 
appear voluntarily before the Court. 

As in my opinion your alleged claim is completely unjustified 
as already told Messrs. Carl F. Ewig Inc. much to my regret 
I am not prepared to follow your wish. Therefore, if you 
deem it necessary you should arrange that as usual the complai n t 
is sent to me on the official way. After a proper Service to 
my firm has been effected my New York attorneys will look 
after the matter. 

Should you however, decide to arrest the MV " XIb e Oldendorff", 
you should keep in mind that the vessel me antim e has been sold 
to Iiberia, and consequently 1 am not the owner of the vessel. 
Should you decide to arrest other property, I will instruct 
my attorneys to arrest property of Hugo Stlnne* Corp. in Ger¬ 
many, and I have already instructed them to make the necessary 
investigations. 

O.’ce again I must repeat that your claim Is completely unjustified. 

I had asked Messrs. Carl F. Ewig Inc. with ray letter of November 
8th, 1971 for production of clear evidence and especially to 
send me a copy of surveyor Charles T. Thcus' report who allegedly 
was present at the time of the discharge. The only action they have 
taken, is filing the complaint, and this rattier clearly shows that 
the report of Mr. Thous is not in favour of plaintiffs, /i 


the report of Mr. 


-b~ 


NOftORIIOIH THM«M 4 : 


Very truly yoursj 
ECON OLBEHOPRFF t 
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EXHIBIT E—-LETTER DATED MARCH 15, 1972 ANNEXED TO 
AFFIDAVIT OF CASPAR F. EWIG 


March 15, 1572 


F~on Oldendorlf 
2*100 Lubeck 1 
Postbox 2135 
Lubeck. Germany 

RE: MV EIDE OLDEIIDORFF B/L 50 
Antwerp/Savarnah 
Cur File Kot 83036-CPE 

Gentlemen: 


Thank you for your letter of January 19 , 1972 . 

In order to remove any apprehension which you may 
have had wit h rocnect to the contents of the Charles 
*• xheus report, wo are enclosing a copy herewith. 

After pcrucinr oano we trust that you shall alter your 
onlnion no to the unfnvorability of the contents of 
that report, wo have advised our client of your threat 
to attach the property of Hueo Stinnes Corp.^but wo 
exercise our statutory rlrht in arresting one of your 
vessela in order to obtain the jurisdiction which vou 
will not voluntarily concede. Tt is Inconceivable to 
the undorcimcd that a firm, which cTcrivrs substantial 
revenues from the United States, will not voluntarily 
sonear if in fnct a dienute arises between the consignee 
onrl the carrier. However you n?.y personally evaluate 
the validity of thin cult, it rloc 3 not detract fron our 
rirht to have a contrary opinion and to have n United 
States Court bo tuo arbitor between those differences. 


In short wo trust you will reverse your unfortunate 

J58: rlon , wh , 1 ? h telraecs considered inprovidcntly 

taken. Looking forward to hearing from you, wo remain 


Very truly yours, 

HXLL,RXVKXR3 .WARBURTOR, McGCUAN &CAREY 
BY: 


CFE/cjf 

ENCL. 


CASPAR P. E17I0 
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EXHIBIT F—LETTER DATED MARCH 16, 1972 ANNEXED TO 
AFFIDAVIT OF CASPAR F. EWIG 

March 16, 1972 


Iters ten Shipping Agency Inc. 

9° Broadway 

New York, TTew Yortc 

At tention; Mr. Martin Slpe 

RE:I?u~o Stlnnos Steel And Metals Co. 
(Division of Jluf'o oiilnnco Corp.) 
vs • “ Co DDI! GDlNIPORFF.hcr engines, 
bollcrc.etc. jrcoi! CI.GTSTDORFF and 
ATLANTIC CHIPPING COIIPANY.SA. 

INDSX HO; 71 CIV 569 ? 

OUR Pllg HO; 830fl6-CFE 

Gentlemen; 

Ye refer to the captioned file in which a Suroona and 
"onplaint were served upen you In January, 197?. To 
wite we here not heard fron you and er.pcet that thle 
wae an overnight on your part. However, if we do not 
hear from you within the nort ten pO) dayo we will 
have no alternative but to proceed with a default 
Judgment. 

Very truly yours, 

HILL, FIVKUTS ,WAPBVRTO?T, MeGCtfAN t: CAREY 
BY; 


CASPAR F. ECTIO 







CFE/oJf 
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EXHIBIT G—LETTER DATED MARCH 22, 1972 ANNEXED TO 
AFFIDAVIT OF CASPAR F. EWIG 


T8LBPHONE: TELEX: CARLES: 

WHITEHALL 4-2900 RCA: 2)27*1 ITT: *202*7 WUI. 620)94 KERSTENS NEWYORK 

TWX: 710-»»l JTM 

KERSTEN SHIPPING AGENCY, INC. 

SHIPBROKERS — CHARTERING — SHIP AGENTS 
42 BROADWAY 

r 

March 22, 1972 



Hill, Rivklns, Uarburton, McGowan A Carey 

96 FulCon Street 

New York, New York 10038 




RE: Hugo Stlnnes Steel and Metals Co. 
(Division of Hug o St lnnes Corp.) 
vs. S.S. EIBE OLDENDORFF, her engines, 
boilers, etc.; EGON OLDENDORFF and 
ATLANTIC SHIPPING COMPANY SA 
Index # 71 CIV 5692 
Your File #83086-CFE 


Rsqei 


'^o 


Gentlemen: 


We refer to your letter of March 16, and wish to advise 
you that the suiranons referred Co in your letter was 
served on us as agents for Atlantic Shipping Company S.A. 
We have not been agents for this company for several years 






© 2 ? 

-*•**•*4 


As a consequence, we have forwarded the summons to the 
general agents of Atlantic Shipping Company S.A., who arc 


States Shipping Agency, Inc. 
World Trade Building 
Houston, Texas 77002, 


as we are doing with copy of this letter and yours. 


No doubt you will want to take this matter up with them. 


HS/bal 


Very truly yours, 

KF.R^TEN SHI PI* IfJC AGENCY, INC. 

,/< /< 

, . y 

Herbert Sondheim 

Vice President-Treasurer 



cc: States Shipping 
Agency Inc, 


IMC 392 
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EXHIBIT H—LETTER DATED NOVEMBER 9, 1973 ANNEXED 
TO AFFIDAVIT OF CASPAR F, EWIG 


Secretary of Stats 
Attn. M rn. Sarah Baker 


214 State Capitol 
Atlanta 3o 334 .Georgia 
USA 


Osar Mrs. Baker, 

In the matter of 

Hugo Stlnr.es Stool and Motal3 ) 

Company (Division or liiugo Stinnc; ) 
Corporation), ) 

Plaintiff- ! 


Djon Cidomlorff And Atlantic 
Chipping Company, S.A. 


o^end 


ant a 


9th Kov.,1973 
Ho/Ra 


Civil ActicnliO. 


I have received your letter of November 2nd witn enclosed 
complaint andI Summons. In reply I have to inform you that 
this cargo had been discharged at Savannah on/or about January 
7tli, 1971. The complaint wan raised only on November 2nd, 1973 
before the St^te Court of Chatham County, Savannah, Georgia 
■o that limitation has expired long nqo. Under those circumstances 
rnuca to my regret I have to raise the objection of limitation. 


Ploase advise me by return of mail whether the summons within 
3o days under these circumstances will be mair.tri.ned. This, 
of course, would cause me a lot of unnecessary expenses for 
which I must hold the plaintiff responsible. 


Your oarly reply is invited. 


Very truly yours, 

BOON OJ.DFNDOUFF 
W »n. npa. 

Ilcllmann go*. Glorn.inn 
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EXHIBIT I—ORDER OP DISMISSAL OF U.S.D.C. S.D. GA. 

ANNEXED TO AFFIDAVIT OF CASPAR F. EWIG 

IN THE UNITED STATES DISTRICT COURT FOR THE 

SOUTHERN DISTRICT OF GEORGIA 

SAVANNAH DIVISION 


\J. j. Ill SIT. 1ST C0l;:\T 
SoutiK-i DlotHct of Ca. 

J'iijp iv *'• • 


HUGO STINNES STEEL AND METALS 
COMPANY (DIVISION OF HUGO STINNES 
CORPORATION), 


Plaintiff 


VS. 


EGON OLDENDORFF AND ATLANTIC 
SHIPPING COMPANY S.A., 


Defendants 


jr.« *° ri J%' y 

Cl' .4 ’* 

Clerk 


CIVIL ACTION NO. 3226 


ORDER OF DISMISSAL 

The "saving to suitors" clause of the Judiciary Act of 1789 does 
not save plaintiff from the bar of the one-year statute of limitations 
for bringing an action under the Carriage of Goods by Sea Act (COGSA). 

With the idea of avoiding the limitation in that legislation, Hugo 

Stinnes Steel and Metals Company filed the present action in the State 

2 - 
Court of Chatham County. Cargo damage in the amount of $45,159.86 is 

sought in the complaint which alleges that the defendants breached their 

obligations as common carriers. By bringing suit in the Georgia courts 

and under Georgia law plaintiff says that it has the benefit of the State's 

four-year period for bringing actions for damage to property. Not so. 

1. 4G U.S.C.A. s 1303(6). The Act of 1789 (now 23 U.S.C.A. S 1333) 
vested original jurisdiction in federal district courts in admiralty 
or maritime cases, exclusive of s \te courts, but "caving to suitors 
in all cases all other remedies to which they.are otherwise entitled". 

2. It was removed on the ground of diversity of citizenship under 28 
U.S.C.A. S 1332. 
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Exhibit I Annexed to Affidavit of Caspar F. Euig 
The "saving to suitors" clause permits civil actions in maritime 

* 4 

causes to be brov.^ht in a. state court in cases where the common law pro¬ 
vides a remedy concurrent to that afforded under the admiralty jurisdiction 
While the exception affords a choice of remedies to suitors, admiralty 
rights and liabilities of the parties are nevertheless to be determined 
according to principles of maritime law. 2 Am Jur 2d Admiralty S 106; 

2 C.J.S. Admiralty SS 13, 14. 

Here the governing admiralty law is found in the Carriage of 
Goods by Sea Act which was enacted by Congress in 1936. "Every bill 
of lading which is evidence of a contract for -the carriage of goods 
by sea to or from ports of the United States, in foreion trade i.hall 

have effect subject to the provisions of this chapter." 46 U.S.C.A. 

S 1300. The carrier is "entitled to the rights and immunities set 

forth in" section 1303 thereof and it contains the one-yoar limitation. 

See S 1302. More than that, the ocean bill of lading in the present 

case provides that the legislation of the country of destination 

3 

corresponding to the "Hague Rules" shall apply to the contract. By 
and large, the Carriage of Goods by Sea Act embodies those Pules as 
set forth in the Brussels Convention of 1924. See 6A Benedict on 
Admiralty 869-876. 

* 

, I quite agree with counsel for the defendant that this case is 
governed by the decision of the Fifth Circuit in J. B. Effenson Company 
v. Three Bays Corporation, Ltd, , 238 F.2d 611/615. There an action 
for cargo damage was brought more than a year after same occurred. 


3. The complaint studiously avoids reference to the bill of lading as 
such. A copy of the contract of affreightment has been furnished and 
the Court treats the motion to dismiss as one under Rule 12(b), F.P..C.P. 
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Exhibit I Annexed to Affidavit of Caspar F. Ewig 


Plaintiff contended that Florida's five-year limitation for breach of 
contract applied since the jurisdiction of the federal district court 
was based 6n diversity. In upholding dismissal of the action the 
Court of Appeals said: , 


"The right which the plaintiff seeks to enforce is a 
maritime right and is to be governed by the maritime law. 
Such law is that which the Congress has enacted or the 
Federal courts, sitting in admiralty or in the exercise 
of their maritime jurisdiction, have declared and would 
apply.... To hold that a plaintiff, entitled to elect 
his forum as between a Federal court, sitting in admiralty, 
and a court of common law, either state or federal, has 
a right to elect whether the liability of the defendant 
shall be determined by the maritime law or by the common 
law standards of the state would defeat the uniformity 
which the Constitution requires in such cases. Chelentis 
v. Luckenbach S.S. Co., 274 U.S. 372, 38 S.Ct. 501, 62 L. 
Ed. 1171; Jansson v. Swedish American Line, supra. This 
it true even though, as in the case before us, jurisdiction 
is asserted to be on the ground of diversity of citizen¬ 
ship. Pope & Talbot, Inc. v. Hawn, 346 U.S. 406, 1954 
A.M.C. 1. The maritime principles would prevail even 
though the action ware brought In-a state court. Jansson 
v. Swedish American Line, supra. They are 'common law 
remedies' which may be had, where available, but mari¬ 
time rights which are redressed." 


In Singer Hosiery Mills of New York, Inc, et al. v. Cunard White 
Star, Limited (Mun.Ct,, N.Y.City), 102 N.Y.S.2d 762, 765 it was said 
that "the question of shipments by sea to or from porta of the United 
States is a matter of Federal regulation, more especially so when the 

shipment is governed by a bill of lading". The New fork State Court 

* • 

held that the one-year limitation in COGSA for bringing an action 
for damage to goods is "all inclusive" and that "under our Federal 
law which governs this aciion, the shipper ... is bound to begin the 
action for a breach within one year after delivery of the goods or 
when the goods should have been delivered.* 



A 38 

Exhibit I Annexed to Affidavit of Caspar F. Ewig 

The City Court of Savannah (now State Court of Chatham County) 
has recognized the exclusive application of the Federal law in actions 
on ocean bills of lading. In The Crispin Company v. J. R. Shipping 
Company, Ltd. (No. 58,905) the defendant demurred to the petition on 
the ground that upon its face the action was subject to the Carriage 
of Goods by Sea Act and that more than a year had elapsed between the 
date of delivery and the filing of the suit. The Court sustained, 
without opinion, the general demurrer by an Order dated January 27, 1967 
To permit a shipper to avoid the rights of a carrier under COGSA 
and under an ocean bill of lading, through the expedient o£ suing in a 
state court under state law would in many Instances nullify a statute 
enacted pursuant to the admiralty and maritime jurisdiction, intended 
to be exclusive in the case of bills of lading on shipments to and 
from the ports of the United States. The Supreme Court said in this 
connection in Chelentis v. Luckenbach S.S. Company, Incorporated , 247 
U.S. 372, 3841 

"Plainly, we think, under the saving clause a right 
sanctioned by the maritime law may be enforced through 
any appropriate remedy recognized at common law; but 
we find nothing therein which reveals an intention to 
give the complaining party an election to determine 
whether the defendant'3 liability shall be measured by 
common-law standards rather than those of the maritime 
law." 


The motion of defendants is granted and the complaint is dismissed. 
This January ! Q^ , 1974. 



SOUTHERN C 1 STRICT OF GEORGIA 





EXHIBIT J—ORDER GRANTING FURTHER ARGUMENT ANNEXED 
TO AFFIDAVIT OF CASPAR F. EWIG> 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT 0? GEORGIA 
SAVANNAH DIVISION 


HUGO STINNES STEEL AND METALS ) 

COMPANY (DIVISION OF HUCO STINNES ) 
CORPORATION), ) 

Plaintiff ) 

) 

VS. . ) 

) 

EGON OLDENDORFF AND ATLANTIC ) 

SHIPPING COMPANY, S.A., ) 

Defendants . ) 


ORDER 


CIVIL ACTION NO. 3226 


This cause coming on to be haard upon the Plaintiff's 
Motion for Leave to file an Amendment to its Complaint herein 
and for an Order that this cause be heard upon the Plaintiff's 
Complaint as thus amended, and it appearing that justice requires 
that Plaintiff's Motion be granted, and the Court being fully 
advised. 


’ IT IS ORDERED AS FOLLOWS: 

1. The Plaintiff be and it is hereby granted leave to file 
its Amendment to the Complaint. 

2. All Defendants axe granted leave to file Amended Answers 


or Amendments to Answers previously filed provided as to any 
Defendant not filing under this leave that the Anewer hereto¬ 
fore filed stands as the Answer to the Complaint as amended. 

3. Hu; Onl^r of J.mutry 10. 1074, dicmisr.inq the case is withdrawn aid 
the ju^untot dismissal xs vacated [.tending order. 

0,0 P ; 


U. S. DISTMCT COURT 
Southern District of C*. 
tiled In office 


-M. 


U. S. DISTRICT JUDCE 


(y* f»utr Cl«rk 




I 
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EXHIBIT K—LETTER DATED MARCH 25, 1974 ANNEXED TO 
AFFIDAVIT OF CASPAR F. EWIG 


\ 



EGON OLDENDORFF 

SHIPOWNER AND 8HIPBROKER 


tffon OMandorft. MOO LObock I. Postbox at M 


Messrs. 

Hill, Rivkins, Warburton, McOown 
4 Carey 

96 Fulton Street 
At William 
Nov York, N/Y. loo3 8 
USA 


Ovmr or Cfc«< faring Agwtf 

M/S .(diari Oldandorff* 

M S .fmmo Oidando'tf* 

M/S .SctBhord Oldondo'ff* 
M/S .Morman Oldtndorff* 
M/S .Di«lr/cb Old.ntJorll* 

M S ,T<t« Oldando/ff* 

M S Gidtndorff* 

M S .leotno Oidendorff* 

M S .Ht/cno Oldcndo/lf* 
M'S .Henning Ofdrndo/ff* 

M S .CHr/ttoffer O dendo/ff* 
M S ,8/rlt Oidendc'll' 

M/S .Helge Old»ndorff* 

M S .Johonno Cdendo'lf* 

M S .Gerdt Oldendo/ff' 

M'S .h/jo O'dendortl* 

M S .Kloui Oidtndo/ff* 

M S .Si/tebelh C dtndorlf" 
M S .Corol/ne O/dendo/ff* 

M S .Mario Oidendortf" 

M S .OortKe Oidendortf* 

M S .Irnm. Oidendortf* 

M/S .H/lle Oidendortf 
M S .Calharino Oidendorff* 
M S .Elbe Oidendortf* 

M S .Hinridt Oidendorff* 

M S .Gebe Oidendorff* 

M S .Cbnitione Oidendorff* 
M S .Horn O'dendorff* 

M,’S .Cmo Oidendorff* 

M/S .Jobtf Oidendorff* 

Newbvildingei 

3 Bwlkcorrier eodl 

t Molonhip 


foe i 

obi 

obt. 

cbl. 

obt 

obt. 

obt. 

obt 

Obt. 

obt. 

obt. 

obt. 

obt. 

obt 

ob*. 

obt. 

obt. 

obt. 

obt. 

cbl. 

obt. 

obt. 

obt. 

obt. 

obt. 

obt. 

obt. 

obt. 

obt. 

obt. 

obt. 

obt. 


tfOMT.de 
tf 000 T.d.e 
MtOOT.d.e 
S4 1CD T.d.e 

30 200T.de 
U 100 T.d.e 

31 100T.de 
37 700 T.d.e 
37 SCO T.d.e 
34 100 T.d.e 
33 W0 T.d.e 
14 400 T.d.e 
14 400 T.d.e 
14 403 T d.e 
14 330 T.d.e 

14 330 T.d » 

15 300T.de 
IS 300 T.d.e 
IS 300 T.d.e 
IS 300 T.d.e 
IS 003 T.d.e 
15 0.0 T.d.e 
15 000 T.d.e 
13 400 T.d.e 
11 200 T.d.e 
11 200 T.d.e 

7 400T.de 
4 400 T.d.e 
4 400 T.d.e 
4 400 T d.e 
4 400 T.d.e 


obt. 73 000 T.d < 
obt. 14 300 T.d.t 


3400 LOBECK l. 25th March 1 974 

FOnfhouoon f / D _ 

MV "Elbe Oidendorff" - B/L 5o f,e/Ra 

Antwern/savannah 

Your File; 8 3o86-CF£ CPC. 


Gentlemen, 

Without a letter you have aeain sent me a corn* of the Civil 
Action File No. 71 Civ 5692 which vou alroadv hav» sent rv* with 
your letter of January 4th, 1972. i do not know what this further 
action means, but have to state that in no case this can be 
considered as proper service. If there is anv explanation from 
your side nlease inform me. 


From other sources T understand that attorney Evict has left 
•*our office and has opened his own law-office in New York. 
As -if? already mentioned in his letter of Januar” 4th, 1972 
service has been effected aoalnst Atlantic Fhinolne Comoanv 


S.A.,and as I was 
Claims Bureau Inc, 
charterers. 


told,this matter is 
as P. & I. Club of 


now 

the 


handled 
vesse1 ' 


Shipowners 


m 


Very 

EGON 


truly yours 
OLDFNIDOppF 
ppa 
✓ 


.UVUvW 
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AFFIDAVIT OF ROBERT J. RYNIKER IN SUPPORT OF 
PLAINTIFF'S MOTION UNDER RULE 60(b) 

urited states district court 

SOLTHERH DISTRICT OF HEW YORK 

KUT,0 STEIUES STEEL & METALS COMPANY 
[Division or lluco Stlnncs 
Corporation], 

Plaintiff 71 CIV, 5^92 

-drainst- 

3.S. cLE'.* OLDillDOrrr, her cnrinea, 

toilers, rt- 2 . , i.CO:! OLDFHDORi’Y and AFFIDAVIT 

ATLANTIC .JIUPPIiiG COllPALY, 3.A., 

Defendants 


(.TATE OF I1EU YORK 

S3 

COlniTY 0? KEN YORK ' 


ROBERT J, RYIIIKER, boinc duly sworn, deposes and 

says: 

I an an associate In tho firm of HILL, RXVKlRi, 
CAREY, LOEEBERG & 0»ERI12l, attorneys for plaintiff herein 
and nake this affidavit in support of pi •int.iff , o notion 
under Rule 30(b) to relievo pi intiff fron the final judo 
nent entered March 23, 1^7-* and to reinstate this action. 

The r, ttcr was handled by Hr, Caspar F, Ewi£ 
frora its inception up to March 31# 1972, when Mr. Lv;iti left 
tills fim and entered into partnership vltli another attorney, 
Tiio c:-ac reru-.ined in the of flea of HILL, RIVKIIIG, CAREY, 
L0E3BRJ.C u O'ETyIEII. Mr. LX/i£ reassigned it to one of the 
partners in the office and eubscru.ntly it woe rcessicnod 
to the nffinnt. Through a clerics! error the reccci^-av-ent 
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Affidavit of Robert J. Ryniker in Support of 
Plaintiff's Motion Under Rule 60(b) 

was not communicated nor was rfficnt aware of the pending 
natter until cocie time in May, 1973 when a request was re¬ 
ceived from the client inquiries os to its status. Thi 
inactive period resulted aololy from this clerical or 
mechanical error in the transfer of the case within the 
firm, which caused the case to be placed in the files 
without the normal periodic review. 

Upon discovery that the file had been inactive 
your affiant immediately attempted re-service of the summons 
and complaint upon the defendant ATLANTIC SHIPPIUO COMPACT, 
S.A. and immediately contacted the defendant ZEOIJ OLDUiDOnT? 
to request their voluntary appearance or alternatively to 
inquire as to the possibility of an amicable settlement. 

Upon the unsuccessful attempt to effect cervlce on ATIANTIC 
and upon the advices of EGOH OLD^(DOI\Fi r that they would not 
appear or settle this matter until proper service was 
effected upon them, your affiant prepared a motion for 
etnnee of venue to the Southern District of South Carolina, 
the port of discharge, so that service could be effected 
upon both defendants by use of the 'lone arm" statute of 
i?outh Carolina. Tills ex nartc notion was made on Juno 29, 
1973* On September 19, 1973 Judge Mctrncr, with a written 
opinion, denied the motion to transfer. 

Tho motion papers were drafted with a view that 
a motion of this*type was of a relatively atandard nature 
and particularly since nbtionc of this typo have been Granted 
by this court at the request of our office on other similar 
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Affidavit of Robert J. Ryniker in Support of 
Plaintiff's Notion Under Rule 60(b) 

occasions, the affidavit and supporting memorandum did not 
CO into lcnjthy docalls with respect to the feet that the 
owner vv.n r.uare of this cutter since its inception and 
that other further attempts to serve the clmrtorcr A7LAI7T1C 
have boon undertaken. 

Upon lea sir. g of tho decision of Judge Ifetzner 
your affiant com.Junic.atcd vita counsel in Savannah, Gcorgi., 

who incidentally had prepared for the transfer of thic 

action to that fonia and learned that within local procedure 

o new action might lie despite th? fact that the court would 

not permit a transfer of the Kcw York action. With the 

consent of our client, Savannah coumsol instituted a new 

actioi. and served both oefend-.nta, ATI/diTIC by their agent 

and OLDEMDOP-FF by substituted service, (see ebdiibit I 

annexed to affidavit of CASPAIi F. EV.TG). Service on 

OLD.dlDOEFf was perfected by the Secretary of State of South 
or about 

Carolina on/*iovc.ibcr 15 , 1973* The case was removed to the 
Federal Court from the Stato Court and motions to diamlso 
were made by ArVSfTIC. OLOHIDO?-did not appear. On or 
about January 10, 197^ Savannah counsel inforracd your 
affiant that the court had entered an order of dicmiscal 
in the Savannah .jefcion in th".t the action was untimely. 
Savannah counsel, however, felt tlwt a valid toll of the 
statute of limitations might be argued from the feet that 
the Mew York action had been instituted within the statute 
o* limitations, lie made appliestion to the Court and the 
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Affidavit of Robert J. Ryniker in Support of 

Plaintiff's Motion Under Rule 60(b) 

ac'tion was reopened pendlnc briefs and nrecent on the 
Issue of a possible toll. On Januc ry 197 J 4 u further 
conference wa3 had before Judco Me truer In the Hew Yorlc 
action and It van reported that there vac a possibility of 
setdtnont cinco your affiant felt that the activities in 
Savannah would be sufficient to cause a villincnecs in 
defendants to discuss reasonable settlement. 

Except for the period when a clerical error 
operated to prevent it, this case has been actively prooecut- 
ed by the plaintiff althouch in retrospect plaintiff wirht 
have proceeded somewhat differently proccduraly. 

W!I£REF0.12, your affiant respectfully requests 
that the relief requested heroin be canted or alternatively, 
th t this court cr-nt ouch other relief r.s may be just in 
the circumstances. 


Sworn to before no this 
8th day of April, 197^• 


NoUrv r.w : «.*>; 1|7 o„ 

'a scrsrfc-* 



i 
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AFFIDAVIT OF LE ROY S. CORSA IN OPPOSITION TO 
PLAINTIFF'S MOTION UNDER RULE 60(b) 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


HUGO STINNES STEEL AND METALS COMPANY 
(Division of Hugo Stinnes Corporation), 


Plaintiff, 


-against- 


S*S. ELBE OLDENDORFF, her engines, 
boilers, etc., EGON OLDENDOF and 
ATLANTIC SHIPPING COMPANY, S.A., 


Defendants. 


AFFIDAVIT 


71 Civ. 
5692 


STATE OF NS** YORK ) 
COUNTY OF NEW YORK) 


ss. : 


L * R OY S. CORSA, Esq., being duly sworn,, deposes 
and says* 

1. That I an an attorney-at-law and a -nenber of 
the fim o? Haight, Gardner, Poor & !ravens, and "lakes 
this nJfiiavis ir. ras-winse to the Notice of Motion and 
affidavits SMbiitted by nlaintiff's attorneys to set 
aside the final -Jii-Iqnent of this Court dated March 
25, 1974. 
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Affidavit of LsRoy S. Corea in Opposition to 
Plaintiff's Motion Under Rule 60(b) 

2 • It la respectfully submitted that the . * 
affidavits of plaintiff's counsel in support of this 
Motion are inaccurate in many materials respects, es¬ 
pecially insofar as they relate to conversations and 
"agreements* with your deponent. 

3. I first became aware of this case on or 
about September 20, 1973, immediately following the 

filing of Judge Metzner's opinion dated September.19,. 

i 

197.3, denying plaintiff's Motion to transfer the case 
to Savannah. (This fim routinely obtains copies of ' 
relevant maritime decisions filed in this Court.) 

4 . Thereafter, on February 21, 1974, I received a 
telephone call from my client to discuss the fact that a „ 
threat to enter a default judgment had been made in this 
case and to requestony assistance. Recalling Judge 
Metzner's statement, 

* * * * Although nearly two years * 

have gone by, no one has been 
served. * * 

I obtained a copy of the Motice of Motion dated June 
27, 1973, as well as the affidavit of Robert J. Ryniker 
dated June 29, 1973. 

3. Xn the notice o * Motion to transfer this 
case to nvmr.nah an;! in the affidavit of Mr. Rvniher dated 
June 29, 1^73, it is stated: 

" * * * Plaintiff has been 
unable to secure service of 
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Affidavit of LeRoy S. Corea in Oppoeition to 
Plaintiff's Motion Under Rule 60(b) 


process over either defendant * 
in oersonaw since plaintiff has 
Been unable to locate an office 
or place of business within this 
district. Service on Atlantic 
was made under protest on an 
alleged agent but returned since 
the aaencv had terminated ." 

(::mpnaais Added). 


3ased on these facts, as well as my personal knowledge 

that Xersten Shipping Agency has not been the agent for 

Atlantic Shipping for many years, I called Mr. Ryniker 

on February 22, 1974, to quash the threat of any default 

judgment against Atlantic Shipping. I questioned Mr. 

Ryniker as to how he was going to enter a default 

judgment in light of his sworn statement and acceptance 

of the fact that there was no proper service. Further, «• 

. * 
I told Mr. Ryniker that I would immediately have to 

taka up the Court's.time and set aside the obvious and 


admittedly defective service of process. At the termina¬ 
tion of the telephone call, I had Mr. Ryniker*s assurances 
that no judgment by default would be attempted to be 
taken. 


^• This case involves alleged damage to goods caused 
by salt water . Atlantic Shipping, as Charterer, would not 
be liable for damage by salt water and the responsibility 


would be thit 
In thin viev. 


of the Owner of the ve33el, Cqon Oldendorff. 
. ^--nikor .suggested that if Atlantic 


Shipping '’«re appear in the Saw York action,olaintiff 
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Affidavit of LeRoy S. Corea in Opposition to 
Plaintiff's Motion Under Rule 60(b) 

would renew the Motion to transfer the case to Savannah 

• i , ' 

where, owner Egon Oldendorff could be served, I would 
not <70 along with this scheme because, inter alia. I had 
no documentation to show that the alleged damage was 
caused by salt water and, hence, owner's responsibility, 

Turthemore, I saw no reason for charterer (Atlantic) to 

* 

voluntarily submit to defense of a claim without a proper 
party before the Court. Mr. Ayniker stated the owner 
wpuld be served by use of the long am andoice Egon - 
Oldendorff appeared the claim against Atlantic Shipping 
would be dropped, 

7. On March 20, 1974, I received documents regarding 
the alleged salt water damage and I was advised that this 

matter would be called for Pre-Trial Conference on March 

• • , 

25, 1974. I agreed.to attend the conference but solely 
as an observer and'with the clear understanding that my 
client, Atlantic Shipping would agree to nothing which 
would cause it to have to defend a case whers they had no 
ultimate responsibility. It va 3 plaintiff who permitted 
the case to remain stale so that there was now difficulty 
in obtaining proper jurisdiction ov-r the Egon Olden¬ 
dorff. 


3. An the Court's notes most liksly confirm, at 
t’-.a con “* nr area on March ? r >, 1974, plaintiff's counsel 
first requested the Court to r‘consider the motion to 
transfer the suit to Savannah. This vis denied. 


Plain- 
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Affidavit of LsRoy S. Corea in Opposition to 
Plaintiff's Motion Under Rule 60(b) 

tiff's counsel then, to your deponent's surprise in 
view of the concessions and agreement of hr. Ryniker, 
requested the Court to enter a default against Atlantic 
Shipping. At this point, your deponent spoke for the 
only time to remind the Court that plaintiff's counsel 
had previously conceded that there was no jurisdiction 
over Atlantic Shipping. (This fact was previously cited 

by this Court's opinion dated September 19, 1973, as. 

* / . 1 

well as Chief Judge Lawrence's opinion dated March 14, 
1974). Tha oral application to enter a default judgment 
against a party not before the Court was properly denied. 
9. This dismissal of this suit cannot be attacked,, 

Plaintiff knew since January 7, 1972, that Xersten \ . 

• • • 

Shipping Agency, Inc., was not Atlantic Shipping 
Company's actual agent, in spite of their name not being 
removed from the back side of the bill of lading. Fur¬ 
ther, on March 22, 1972, Xersten wrote plaintiff's counsel 
that Xersten had not been an agent "for several years". 
Plaintiff's counsel was told to take up the matter with 
the general agents in Houston. Did plaintiff attempt 
to contact the agent in Houston? Did plaintiff try any 
other means to effect service over Atlantic? The answer 
i3 obvious, plaintiff decided to transfer the case to 
Javannan. "hen this was denied, did plaintiff make any 
attempts to obtain jurisdiction over Atlantic? Ho. To 
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Affidavit of LeRoy S. Corea in Opposition to 
Plaintiff's Motion Unde* Rule 60(b) 


circumvent this Court's OOder, a suit was filed in t*«* 

State Court of Georgia. After Chief Judge Lawrence's 
First Order to Dismissal dated January 10, 1974, plain¬ 
tiff threatened to take a default judgment against Atlantic 

in the New York action. Now that all has failad, •mistake, 

» 

inadvertence and excusable neglect* is set forth as 
grounds to let this case remain on the Court docket still 
without service over any of the defendants . 


/s/ LeRov S. Coraa 
Lakoy 3. Oorsa 

*• t 

Sworn to before me this 
15th day of April, 1974. 


Notary Public 


Notary 

t 

Cert. ;i.o3 v. 
Ter.-n E..i 


■ p . 2AMSITO 

<« .» r( *!-jw Yoi* 

Ccurty 

V-r< c j. c;,r* 

cn -J. 1-J76 


l 



REPLY AFFIDAVIT OF ROBERT J. RYNIKER IN SUPPORT OF 
PLAINTIFF'S MOTION UNDER RULE 60(b) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HUGO STINNED STEEL AND METALS 
COMPANY (Division of Hueo Stinnes 
Corporation), 


Plaintiff. 


-against- 


S.S. ELBE OLDENDORFF, her engines, 
boilers, etc., EOOII OLDEDDORFF and 
ATLANTIC SHIPPING COMPANY, S.A. 

Defendants, 


REPLY AFFIDAVIT 


71 CIV. 5692 


STATE OP NEW YORK 
COUNTY OP NEW YORK 


SS:- 


says t 


ROBERT J. RYNIKER, being duly sworn, deposes and 


That I am an attomey-at-luw and an associate of 


the firm of HILL, RIVKIN3, CAREY, LOESBERG & O'BRIEN, 
attorneys for plaintiff herein and make this affidavit in 
reply to the affidavit of LEROY S. C0R3A submitted in op¬ 
position to this motion. Your deponent takes no position 
with respect to the supplemental affidavit of Mr. Corcu 
since it refers to matters therein of which your deponent 
has no personal knowledge. 

Your deponent would also like to point out that In 
my main affidavit I inadvertently reforred to the subsequent 
action brought in the Southern District of Georgia as having 






Reply Affidavit of Robert J. Ryniker in Support of 
Plaintiff'$ Motion Under Rule 60(b) 

been brought In South Carolina and I apologize for uny 
confusion this may have caused. 

With respect to Mr. Corsa's statement that I agreed 

i 

to forego the entry of the entry of the default or the 
attempt to enter the default In our telephone conversation 
of February 22, 197*1, this Is quite correct and 1 refer to 
the affidavit of CASPAR F. EVIG, ESQ., who attended before 
the court on March 25, 197*1 on an of counsel basis In view 
of his past familiarity with the origins and Initial stages 
of the case wherein Mr. Ewlg fully discusses the Issue of 
possible grounds for the entry of the default Judgment or 
the result of agreeing to defer such entry or attempt that 
entry. 

With respect to Mr. Corsa's statements and citation 
of my affidavit in support of the change of venue motion, 
my affidavit at that time was based upon a belief that 
Kersten Shipping Agency's assertions of terminated arcncy 
were in fact correct. Subsequently, based upon further dis¬ 
cussions with other counsel and investigation of the pos¬ 
sibility of rguing an agency by estoppel theory, I 
concluded that a viable argument to support the entry of the 
default Judgment might be bosod upon such an agency theory. 
The statement in my affidavit In support of the venue motion 
was in fact correct that Kersten had been served under 
protest. Your deponent submits thrt the statements of 
facto in the affidavit was correct end is not inconsistent 
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Reply Affidavit of Robert J. Ryniker in Support of 
Plaintiff'8 Motion Under Rule 60(b) 

vith en argument of proper service bcs'-d upon agency by 
estoppel. 

l/HtfftEFORE, your deponent respectfully requests that 
the relief requested in the main motion pepers be (rrented 
and for such other and further relief a3 to this court nay 
seem Just in the circumstances. 



Sworn to before me this 
17th day of April, 197*. 

- 

/ CATHrrrvE MoudM* 

Hot.r, Public, Sut. of N»w Y»rlt 
N«. 4».«J70IS 

. QuAlifivd • * Cd'.n^y 

C*rfi.ic«4v f!!-J : * w 1 f/* 

Cm.Ac,# Mjrd. i| ,i 


*s 





SUPPLEMENTAL AFFIDAVIT OF LE ROY S. CORSA IN OPPOSITION 
PLAINTIFF'S MOTION UNDER RULE 60(b) 

UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF 107 Yt\K 


------------------ -x 

HUGO STXStiSS STEEL AND METALS : 

COMPANY (Division of Hugo Stinnes 
Corporation), : 

Plaintiff, : 

-against- : 

S.S. ELSE OLDEMDORFF, her engines, : 

boilers, etc., ECON OLDHHDOiiFF, and 
ATLANTIC SHIPPING COMPANY, S.A., s 

Defendants. s 


SUPPLY 1ENTAL 
AFFIDAVIT 


71 CIV. 5692 

(caa*) 


X 


STATE OF 707 YORK ) 

: ss.: 

COUNTY OF NSW YORK ) 

LeROY S. CORSA, Esq., being duly sworn, deposes , 

and say3: 

9 

This affidavit supplements r.y affidavit dated 
April 15, 1974. The information contained herein could not 
be supplied until the records of a closed case were examined 
In Mr. Swig'3 affidavit dated April 9, 1974, page 
3, It is stated: 

"In fact, on or about April 20, 1972 
your deponent caused the Marshal to 
serve Atlantic through its agent 
hers tan in a case bearing Index’ No. 

72 Civ. 1G47-H.R.T." 

(emphasis added) 


ilr. Ewij is completely in error in raking such statement. 

I have now axruuinod both the Court’s Docket Sheet and the 
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Supplemental Affidavit of LeRoy S. Corea in Oppoeition 
to Plaintiff’s Motion Under Rule 60(b) 

.» 

Marshal's return regarding ca3e 72 Civ. 1647. The party 

r.araad by Mr. Lv/ig to serve was: 

"Atlantic Shipping Company S. A., 
c/o Scaces Shipping Agency, Inc., 

J12 Worl<i Trade Uuiluinj, Mour,ton , 

To.: as. '* 

(emphasis added) 

It .appears clear that iMr. Ewig knew in April 1972, that 
Xcrstcn was not, in fact, the agent for Atlantic. This is 
exactly contrary to the position now taken on the instant 
motion. 

_ s/ LeRoy S. Corsa _ 

LaMoy S. Corsa 

Sworn to before ita thi3 
17th uay of April, 1974. 

Notary Piiblic 
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REPLY AFFIDAVIT OF CASPAR F. EWIG IN SUPPORT OF 
PLAINTIFF'S MOTION UNDER RULE 60(b) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
- x 

HUGO STINNES STEEL AND METALS 
COMPANY (Division of Hugo Stinnes 
Corporation), 

71 Civ. 5692 

Plaintiff, 


-against- 


REPLY AFFIDAVIT 


S.S. ELBE OLDENDORFF, her engines, 
boilers, etc., EGON OLDENDORFF, and 
ATLANTIC SHIPPING COMPANY, S.A. , 




r 

t 


Defendants £ 



■ f o C'r 


t 


Ai '*lv 


tea a 

I make this affidavit in reply to the affidavit of 


CASPAR F. EWIG; being duly swolr^ deposes an^/sayst 


LeRoy S. Corsa, Esq., in answer to plaintiff's motion to be 
relieved of dismissal for lack of prosecution entered on March 
2f, 1974. 

Your deponent most respectfully apologizes to the 
Cmrt and counsel for his grievous and unpardonable reliance 
uson his obviously faulty memory in stating that service upon 

Atlantic Shipping Company, S.A. in the S.S. JAIME MAIA 

i — 

(72 Civ. 1647-HRT) was made through Kersten Shipping Company, 
S.A. 


A review of deponent's files in the action involving 
the S.S. JAIME MAIA confirms Mr. Corsa‘s statement that de¬ 


ponent "was in error in making such a statement." Although 
deponent's error is inexcusable, deponent would like all concert 






Reply Affidavit of Caspar F. Euig in Support of 
Plaintiff's Motion Under Rule 60(b) 


ed to know that his April 8th affidavit was dictated under the 


urgency of time and when deponent made that statement, he 
truly believed that the statement was correct. 

Mr. Coraa is furthermore correct in stating that an 
\agreement was reached between he and Mr. Ryniker, as well as 
your deponent, that no attempt at a default judgment would \m 
made prior, to the conference and that your deponent's oral 

i 

request was only made after all attempts to have the court 
'consider alternative dispositions had failed. A service in 
this action had been made against Atlantic through Xersten 


on January 7, 1972, which summons was forwarded to Houston by 

Xersten, as can be seen from their letter.of March 22, 1972. 

. ^ ” 1 " • 

Furthermore, service upon owners was made pursuant to Rule 
4(i), which was received by owners on March 25, 1974, although 

t 

they have not appeared in this action. 

I 

l Since all parties had notice of the action and a ser¬ 
vice had been made against Atlantic Shipping Company, S.A., 

I 

through Xersten, it is respectfully submitted that this claim 
wasj not stale at the time of the attempted transfer in June 
of 1973, and that the dismissal for lack of prosecution 

i 

occurred through mistake, inadvertance and excusable neglect. - 



CASPAR F./EWIG 
Sworn to before me this 18th 


day of April, 1974. 

r t ( . sfc?C. L < 

Notary Public 
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NOTICE OF APPEAL 


UNITilJ* ji/u' .. . 

SOUTHERN DISTRICT OF NEW YORk 

-----—-X 

HUGO STONES STEEL and METALS 
CO.’TANY (Division of Hugo Stinnes 
Corporation), 

, Plaintiff 

-against- 



U) 


OM 

HO 


o 

D 

cr 


Index No. -*■ _ 

71 civ. 5692 CM .* 


S.S. ELBE OLDENDORFF, her engines, NOTICE OF APPEAL 

boilers, etc.; EGON OLDENDORFF, - 

and ATLANTIC SHIPPING COMPANY, S.A., 

Defendants 


x 


NOTICE is hereby given that HUGO STINNES 


and METALS COMPANY, Plaintiff above-named, hereby appeals 

• *■» 

to the United States Court.of Appeals for the Second Circuit 


from the Order dismissing the complaint and entering Judg- 

« • 

merit in this action on the 26th day of March, 1974. 


DATED: 

1 

• r 

1 


1 

I 

I 


New York, New York 
April 25, 1974 


HILL, RIVKINS, CAREY, LOESBERG & 
O'BRIEN 


Attorneys for Plaintiff 
96 Fulton Street 
New York, New Yc 



^•0: HAIGHT, GARDNER, POOR & HAVENS 
Attorneys for Defendant 
I One State Street Plaza 

! New York, New York 10004 


EGON OLDENDORFF 
Funfhausen 

Lubeck, West Germany 
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^U. l-AIINIimi ii.ii 


UNITED STATES COURT OF APPEALS 
—FOR THE SECOND, CIRCUIT_ 

HUGO STINNES STEEL AND METALS 
COMPANY, 

Plaintiff-Appellant, 

against | 

S.S. ELBE OLDENDORFF, her engines, l 

boilers, etc., EGON OLDENDORFF / 
and ATLANTIC SHIPPING COMPANY. 

S. A . , i 

Defendants-Appellees. I 


State of New York, 

County of New York, 

City of New York—as.: 

DAVID F. WILSON , being duly sworn, deposes 

and says that he is over the age of 18 years. That on the 26 th 

day of July , 19 74, he served two copies of 

Joint Appendix 

on 

Haight, Gardner, Poor & Havens, Esqs. , the Forneys 
f° r Defendants-Appellees 

by delivering to and leaving same with a proper person in charge of 

their office at One State Street Plaza 

in the Borough of Manhattan , City of New York, between 

the usual business hours of said day. 

Sworn to before me this 

26th day of July , 1974 . 

COURTNEY J. rWvN 
Notary Pub:' . T.tate of New York 
N 31-5472920 

Qualified in New Yt rk County 
Commit ., Expires M rcb 30, 1976 





